SITE LEASE AGREEMENT

	This Site Lease Agreement (the “Agreement”) is made and effective as of the date the last Party executes this Agreement (the “Effective Date”), by and between Extra Space Properties Twenty One LLC, a Delaware limited liability company, having a place of business at 2795 E. Cottonwood Parkway #300, Salt Lake City, UT 84121 (“Landlord”), and DISH Wireless L.L.C., a Colorado limited liability company, having a place of business at 9601 S. Meridian Blvd., Englewood, Colorado 80112 (“Tenant,” and together with Landlord, the “Parties,” each a “Party”). 

WITNESSETH:

1. Definitions.

“Affiliate(s)” means, with respect to a Party, any person or entity, directly or indirectly, controlling, controlled by, or under common control with such Party, in each case for so long as such control continues. For purposes of this definition, “control” shall mean (i) the ownership, directly or indirectly, or at least fifty percent (50%) of either: (a) the voting rights attached to issued voting shares; or (b) the power to elect fifty percent (50%) of the directors of such entity, or (ii) the ability to direct the actions of the entity. Notwithstanding the preceding, for purposes of this Agreement, EchoStar Corporation and its direct and indirect subsidiaries shall not be deemed to be “Affiliates” of Tenant unless after the Effective Date any such entity qualifies as a direct or indirect subsidiary of DISH Network Corporation. 

“Applicable Law” means any applicable federal, state or local act, law, statute, ordinance, building code, rule, regulation or permit, or any order, judgment, consent or approval of any Governmental Authority having jurisdiction over the Parties or this Agreement.

“Governmental Authority” means any: (i) federal, state, county, municipal, tribal or other local government and any political subdivision thereof having jurisdiction over the Parties or this Agreement; (ii) any court or administrative tribunal exercising proper jurisdiction; or (iii) any other governmental, quasi-governmental, self-regulatory, judicial, public or statutory instrumentality, authority, body, agency, bureau or entity of competent jurisdiction.

“Installation” means the installation of Tenant’s Equipment at the Premises. 

“Permitted Modifications” means replacing or modifying existing Tenant’s Equipment, without requirement of structural or engineering plans, not compromising the structural integrity of the roof, and within the Premises, with prior written notice to Landlord.  

“Property” means that certain parcel of real property upon which the Structure is located.

“Structure” means that certain structure of which the Premises are a part.

2. Premises, Term, Rent and Contingencies.

2.1	Premises. Landlord is the owner of the Property located at 3101 Grande Vista Drive, Thousand Oaks, California, as more particularly described in Exhibit A. Landlord leases to Tenant approximately five hundred eighty (508) square feet of space for the use and operation of its facilities and space for installation of antennas, radios, supporting appurtenances, cable trays, cabling, and other necessary components as such are initially described in Exhibit B, collectively referred to as the “Premises”.  Landlord also grants to Tenant: (a) the right to use available electrical systems and/or fiber installed at the Property to support Tenant’s Installation; and (b) any easements on, over, under, and across the Property for utilities, fiber and access to the Premises, as described in Exhibit B. Landlord agrees that providers of utility or fiber services may use such easement(s) and/or available conduit(s) for the installation of any equipment necessary to provide utility or fiber service.  If the existing utility or fiber sources located within the Premises or on the Property are insufficient for Tenant’s Permitted Use, Landlord agrees to grant Tenant and/or the applicable third party utility or fiber provider the right, at Tenant’s sole cost and expense, to install such utilities or fiber on, over and/or under the Property as is necessary for Tenant’s Permitted Use; provided that Landlord and Tenant shall mutually agree on the location of such installation(s).  

2.2 	Term. This Agreement shall be effective as of the Effective Date. The initial term of this Agreement (the “Initial Term”) will commence on the first (1st) day of the month following the earlier of (a) the date that is twelve (12) months after the Effective Date or (b) the date on which Tenant receives a building permit from the governmental agency charged with issuing such permits (the “Commencement Date”), and will expire on the last day of the month that is sixty (60) months after the Commencement Date unless terminated sooner, renewed or extended in accordance with this Agreement. Tenant shall deliver a copy of Tenant’s building permit to Landlord within fifteen (15) business days after the date on which the building permit is received by Tenant. The Initial Term shall automatically renew for up to four (4) additional terms of sixty (60) months each (each, a “Renewal Term” and together with the Initial Term, the “Term”). However, Tenant may, in Tenant’s sole and absolute discretion, elect not to renew the lease at the end of the then-current Term by giving Landlord written Notice at least one hundred twenty (120) days prior to the end of the then-current Term. The Parties agree that, subject to the Contingencies, this Agreement constitutes a binding and valid obligation on each Party and that each Party has vested rights in this Agreement as of the Effective Date.  

2.3	Rent. Beginning on the Commencement Date and continuing through the term of this Agreement, Tenant shall pay Landlord rent for the Premises (“Rent”) in the amount of Two Thousand Five Hundred and 00/100 Dollars ($2,500.00) per month.  As consideration for the period of time between the Effective Date and the Commencement Date, Tenant shall make a one-time, lump sum additional rent payment of Two Thousand Five Hundred and 00/100 Dollars ($2,500.00) (“Additional Rent”) within twenty (20) business days of the Effective Date.  The first monthly installment of Rent shall be paid to Landlord within twenty (20) business days of the Commencement Date, with subsequent rent payable in advance by the fifth (5th) day of each month. On each anniversary of the Commencement Date, the Rent shall be automatically increased by two percent (2%) of the then-current Rent. Payments shall be delivered to the address designated by Landlord in Section 12.11, or by electronic payment. All payments for any fractional month shall be prorated based upon the number of days during such month that the payment obligation was in force (“Payment Terms”). Tenant shall require receipt of a validly completed IRS approved W-9 form (or its equivalent) prior to paying any Rent or any other amount(s) due under this Agreement. 

2.4	Contingencies. The Parties acknowledge and agree that Tenant’s ability to lawfully use the Premises is contingent upon Tenant obtaining all certificates, permits, approvals and other authorizations that may be required by any Governmental Authority in accordance with Applicable Law (collectively, the “Governmental Approvals”). Tenant will endeavor to obtain all such Governmental Approvals promptly. Landlord hereby authorizes Tenant, at Tenant’s sole cost and expense, to file and submit for Governmental Approvals. Landlord shall: (a) reasonably cooperate with Tenant in Tenant’s efforts to obtain such Governmental Approvals; (b) promptly execute and deliver all documents provided by Tenant as reasonably necessary to obtain and maintain the Government Approvals; and (c) not knowingly take any action that would adversely affect Tenant’s ability to obtain and/or maintain the Governmental Approvals. If: (i) any application for Governmental Approvals is rejected, conditioned, materially delayed or otherwise not approved for any or no reason; or (ii) Tenant determines, in Tenant’s sole and absolute discretion, that such Governmental Approvals cannot be obtained in a timely and commercially reasonable manner (clauses (i) and (ii) collectively, the “Contingencies”), then, Tenant shall have the right in its sole and absolute discretion to terminate this Agreement immediately upon Notice to Landlord, without penalty or further obligation to Landlord (or Landlord’s affiliates, employees, officers, agents or lenders). If, following the Commencement Date, and through no fault of Tenant, any Governmental Approval issued to Tenant is canceled, expires, lapses or is otherwise withdrawn or terminated by the applicable Governmental Authority, then Tenant shall have the right in its sole and absolute discretion to terminate this Agreement upon ninety (90) days’ Notice to Landlord without penalty or further obligation to Landlord (or Landlord’s affiliates, employees, officers, agents or lenders). If this Agreement is terminated, this Agreement shall be of no further force or effect (except as set forth to the contrary herein).

3. Use, Access and Modifications to Tenant’s Equipment. 

3.1	Tenant’s Permitted Use. Landlord agrees that Tenant may use the Premises for the purpose of the installation, operation, maintenance and management of a telecommunications facility (including, without limitation, equipment designed to transmit and receive radio frequency signals) (collectively, “Tenant’s Equipment”), which shall include the right to replace, repair, add, or otherwise modify any or all of Tenant’s Equipment within the Premises and the frequencies over which Tenant’s Equipment operates (“Tenant’s Permitted Use”).  Landlord has reviewed and approved the construction and/or zoning drawings attached hereto as Exhibit B and, with the exception of changes to said drawings, no additional review or approval by Landlord shall be required in connection with Tenant’s initial Installation.  Landlord acknowledges and agrees that if radio frequency signage and/or barricades are required by Applicable Law, Tenant shall have the right to install the same on the Property. Any of the Tenant’s Equipment that is visible from the ground level shall be screened, painted, and/or camouflaged by Tenant, at its sole cost and expense, so that such equipment reasonably blends in with the Structure but without compromising the operating efficiency and performance levels of such equipment as Tenant may require; provided such screening, painting and/or camouflage is approved by the appropriate zoning and permitting agency governing the Premises.

3.2	Access. Commencing on the Effective Date and continuing throughout the Term, Tenant, its employees, agents and contractors shall have access to the Premises on weekdays between the hours of 7AM and 7PM, over the Property to and from the Premises for the purpose of installation, operation and maintenance of Tenant’s communications equipment and at no additional cost or expense to Tenant. If Tenant requires access outside of the hours provided herein, Tenant must obtains Landlord’s prior consent to access by emailing Landlord at fac1014@extraspace.com or calling (805) 376-0414, not to be unreasonably delayed, conditioned, or withheld. In the event of a bona fide emergency, which shall be deemed to include any outage or failure of Tenant’s Equipment, Tenant shall have twenty-four (24) hours per day, seven (7) days per week emergency access to the Premises. Tenant will provide Landlord notice of any such emergency access as soon as reasonably practicable in light of the emergency circumstance. When accessing the Property and Structure, Tenant shall use commercially reasonable efforts to minimize any disturbance to Landlord’s, or other tenant’s, use of the Property and Structure.

[bookmark: _Hlk78452602]3.3	Modifications to Tenant’s Equipment. After Tenant’s initial Installation, Tenant may make Permitted Modifications within the Premises, including those which allow Tenant to: (i) modify or add additional technologies; and (ii) modify or add equipment within the Premises; in either case, without compromising the structural integrity of the roof and without incurring any increase in the then-current Rent, or other modification of the terms and conditions set forth in this Agreement. For any modification or addition that is not a Permitted Modification, Tenant shall seek Landlord’s approval of Tenant’s installation plans and specifications prior to commencing any such addition or modification, such approval not to be unreasonably withheld, conditioned, or delayed.  All work performed by Tenant shall comply with the Rooftop and Work Activities Policy attached hereto as Exhibit C.     

3.4	Post-Construction Obligations. Upon the completion of installation of Tenant’s Equipment, the Property and Premises shall be free of Tenant’s debris and Tenant will remove any remaining unused parts or remnants. Access routes and any other areas disturbed by Tenant due to construction staging, parking, and equipment storage shall be repaired and restored to their pre-construction state, reasonable wear and tear and casualty not caused by Tenant excepted.  Within thirty (30) days after the completion of the installation of Tenant’s Equipment, Tenant shall provide Landlord with a close out package which will include (i) as-built drawings of Tenant’s Equipment and easements including (i) the location of any underground conduits and utilities, (ii) all zoning approval documents and building permits, and (ii) photo documentation of Tenant’s Equipment at the time of construction completion as part of Landlord’s permanent records for the Premises.

4. Utilities, Liens and Taxes. 

4.1	Utilities. Tenant may have its own utility meter installed in a mutually agreed upon location in which case Tenant will pay the utility company directly for utility service. If separate metering is not commercially reasonable, then Tenant may install a utility sub meter on Landlord’s main utility meter, which Landlord shall read and bill to Tenant on a monthly basis (without mark-up) for Tenant’s utility consumption and provide Tenant with documentation to substantiate all invoiced amounts. Tenant’s actual utility usage charges shall be paid by Tenant to Landlord (each without mark-up) within thirty (30) days following Tenant’s receipt of an undisputed invoice and documentation substantiating all invoiced amounts.  If neither of the foregoing options is commercially reasonable, then Tenant may use and make reasonable modifications to the Premises’ electrical system to accommodate the electrical requirements of Tenant’s Equipment at Tenant’s sole cost and expense.

4.2	Liens.  Tenant will use commercially reasonable efforts to prevent any lien from attaching to the Structure or any part thereof. If any lien is filed purporting to be for labor or material furnished or to be furnished at the request of Tenant, then Tenant shall do all acts necessary to discharge such lien by payment, satisfaction or posting of bond within forty-five (45) days of receipt of Notice that such lien has been filed; provided, that Tenant may contest any such lien if Tenant provides Landlord with cash or a letter of credit in the amount of said lien as security for its payment within such forty-five (45) day period, and thereafter diligently contests such lien. In the event Tenant fails to deposit the aforementioned security with Landlord and fails to pay any lien claim after entry of final judgment in favor of the claimant, then Landlord shall have the right to expend all sums reasonably necessary to discharge the lien claim and invoice Tenant for one hundred fifteen percent (115%) of all documented costs incurred by Landlord.

4.3	Taxes. Landlord shall pay all taxes that accrue against the Structure and Property during the Term. If any such tax or excise is levied or assessed directly against Tenant, then Tenant shall be responsible for and shall pay the taxing authority directly. Tenant shall be liable for all taxes against Tenant’s personal property or Tenant’s fixtures placed in the Premises, whether levied or assessed against Landlord or Tenant. Tenant shall be solely responsible for any increase in taxes that are solely attributable to the installation of Tenant’s Equipment on the Property and/or Structure.  In the event that Tenant is unable to directly pay the taxing authority for such increase in taxes, Landlord shall pay such increase on Tenant’s behalf and Tenant shall reimburse Landlord within thirty (30) days after Notice from Landlord documenting that the increase in taxes is solely attributable to the installation of Tenant’s Equipment. Landlord shall reasonably cooperate with Tenant, at Tenant’s expense, in any appeal or challenge to Taxes. If, as a result of any appeal or challenge by Tenant, there is a reduction, credit or repayment received by Landlord for any Taxes previously paid by Tenant, Landlord agrees to promptly reimburse to Tenant the amount of said reduction, credit or repayment. If Tenant does not have the standing rights to pursue a good faith and reasonable dispute of any Taxes under this section, Landlord will reasonably pursue such dispute at Tenant’s sole cost and expense upon written request of Tenant.
 
5. Interference and Relocation of Tenant’s Equipment. 

	5.1	Interference. Tenant agrees to use commercially reasonable efforts to ensure that Tenant’s Equipment does not physically block, obstruct, or otherwise cause measurable transmission or reception interference (“Interference”) with any equipment installed at the Structure as of the Effective Date (“Existing Equipment”). In the event that Tenant’s Equipment causes Interference with any Existing Equipment for a period more than forty-eight (48) hours following Tenant’s receipt of notification thereof, then Tenant will cease operating and/or relocate the source of Interference and/or to reduce the power sufficiently to minimize the Interference until such Interference can be remedied.  Following the Effective Date, Landlord agrees not to install or to permit others to install any structure or equipment which could knowingly cause Interference with Tenant’s Equipment. If any structure or equipment is installed after the Effective Date that causes Interference with Tenant’s Equipment for a period of more than forty-eight (48) hours following Landlord’s receipt of notification thereof, then Landlord shall cause the interfering party to cease operating, and/or relocate, the source of Interference, or to reduce the power sufficiently to minimize the Interference until such Interference can be remedied.  

	5.2	Relocation of Tenant’s Equipment. Following Tenant’s receipt of a written Notice from Landlord, Tenant agrees to temporarily relocate its equipment to a mutually agreed upon location on the Property (a “Temporary Location”) to facilitate Landlord’s performance of maintenance, repair or similar work at the Property or in or on the Structure, provided that: (a) Landlord pays all costs incurred by Tenant for relocating Tenant’s Equipment to the Temporary Location as well as back to the original location, except to the extent that such maintenance, repair, or similar work is caused by the acts or omissions of Tenant or the installation of Tenant’s Equipment; (b) Landlord gives Tenant at least six (6) months prior written Notice, except in the case of a bona fide emergency which shall include any event that is reasonably likely to result in damage or injury to persons, property, the Structure, or the Property (an “Emergency”), in which event Landlord will provide the greatest amount of notice possible under the circumstances; and (c) except for an Emergency, Tenant shall not be required to relocate its equipment to a Temporary Location more than one (1) time within any five (5) year period.  If Tenant’s use of the Temporary Location requires Tenant to undergo re-zoning or re-permitting, Landlord shall not require Tenant to relocate Tenant’s Equipment, absent an Emergency, until Tenant’s receipt of all Governmental Approvals applicable to Tenant’s use of the Temporary Location. Absent relocation requests or projects necessitating relocation of Tenant’s Equipment, Tenant shall cooperate with Landlord’s reasonable requests in connection with other rooftop maintenance matters, including repairs and re-roofing projects.

6. Maintenance and Repair Obligations. 

6.1	Landlord Maintenance of the Structure. Landlord represents and warrants that, to the best of Landlord’s knowledge and without inspection, as of the Effective Date, the Structure, the Structure’s systems and all structural elements of the Structure are in compliance with Applicable Law. Throughout the term of this Agreement, Landlord shall maintain, at its sole cost and expense, the Structure and the Property (but not Tenant’s Equipment located thereon) in good operating condition. Subject to Sections 3.1 and 5.1 of this Agreement, Tenant may take all actions necessary, in Tenant’s reasonable discretion, to secure and/or restrict access to Tenant’s Equipment, provided that such actions are not otherwise prohibited by Applicable Law or the terms and conditions of this Agreement. 

6.2	Tenant Maintenance of Tenant’s Equipment. Tenant assumes sole responsibility for the maintenance, repair and/or replacement of Tenant’s Equipment, except as set forth in Section 6.1. Tenant agrees to perform all maintenance, repair or replacement of Tenant’s Equipment (“Tenant Maintenance”) in accordance with Applicable Law, the Rooftop and Work Activities Policy attached hereto as Exhibit C, and in a good and workmanlike manner. Tenant shall not be permitted to conduct Tenant Maintenance in a manner that would increase the size of the Premises or compromise the structural integrity of the roof.  Tenant shall repair or replace, at its sole cost and expense, to Landlord’s satisfaction and in accordance with Applicable Law, generally accepted engineering standards and practices, and in a good and workmanlike manner, any portion of the Structure or Property damaged in the course of installation, maintenance, repair, replacement, operation, or removal of Tenant’s Equipment.

7. Surrender and Hold Over. 

	7.1	Surrender.  Except as set forth to the contrary herein, within sixty (60) days following the termination of this Agreement and while continuing to pay Rent (the “Equipment Removal Period”), in accordance with the terms of this Agreement, Tenant will surrender the Premises to Landlord in a condition similar to that which existed immediately prior to Tenant’s Installation together with any additions, alterations and improvements to the Premises, in either case, normal wear and tear excepted.  Subject to Section 3.2, Tenant shall have the right to access the Premises or remove any or all of Tenant’s Equipment from the Premises at any time during the Term or the Equipment Removal Period. If Tenant’s Equipment is not removed at the conclusion of the Equipment Removal Period, Tenant will be deemed to be in Hold Over (as defined in Section 7.2 below) until Tenant’s Equipment is removed from the Premises, provided the Hold Over term shall not exceed one hundred twenty (120) days unless otherwise agreed to by both parties in writing. If Tenant fails to remove Tenant’s Equipment within one hundred twenty (120) days following the expiration of the Equipment Removal Period, then Landlord shall have the option – to be exercised by prior Notice to Tenant – to declare Tenant’s Equipment abandoned and Landlord may remove and dispose of the Tenant’s Equipment.  If Landlord exercises this option, then following written Notice to Tenant (i) Landlord shall take possession and title of the property and dispose of it in a commercially reasonable manner; (ii) the reasonable costs associated with removal and disposition of the property shall be itemized and billed to Tenant at one hundred and twenty-five percent (125%) of its actual documented cost (“Removal Fee”); (iv) Tenant shall pay such Removal Fee within thirty (30) days of such billing; and (v) Tenant’s obligation to pay rent at the Holdover rate shall terminate.

[bookmark: _GoBack]7.2	Hold Over. If Tenant occupies the Premises beyond the expiration of this Agreement without Landlord’s written consent (“Hold Over”), Tenant will be deemed to occupy the Premises on a month-to-month basis, terminable by either Party on thirty (30) days’ written Notice to the other Party. All of the terms and provisions of this Agreement shall be applicable during that period, except that Tenant shall pay Landlord a rental fee equal to one hundred fifty percent (150%) of the then current monthly Rent applicable at the expiration of this Agreement, prorated for the number of days of such Hold Over.  

8. Default, Remedies and Termination.

8.1	Default. If any of the following events occur during the Term (each a “Default”), then the non-Defaulting Party may elect one or more of the remedies set forth below in this Section 8 or seek any other remedy available: (a) Tenant’s failure to make any payment required by this Agreement within thirty (30) days after receipt of written Notice from the Landlord of such failure to pay; (b) failure by either Party to observe or perform any provision of this Agreement where such failure: (1) continues for a period of thirty (30) days after written Notice thereof from the non-Defaulting Party and the Defaulting Party has failed to cure or commence the cure of such Default; and/or (2) based upon Tenant’s reasonable determination, materially affects Tenant’s ability to transmit or receive wireless communications signals to or from the Premises; (c) either Party files a petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws or under any insolvency act of any state, or admits the material allegations of any such petition by answer or otherwise, or is dissolved or makes an assignment for the benefit of creditors; and/or (d) involuntary proceedings under any such bankruptcy law or insolvency act or for the dissolution of either Party are instituted against either Party, or a receiver or trustee is appointed for all or substantially all of the property of either Party, and such proceeding is not dismissed, or such receivership or trusteeship vacated, within sixty (60) days after such institution or appointment.  

8.2	Remedies. Upon the occurrence of any uncured Default, the non-Defaulting Party may thereafter terminate this Agreement immediately upon written Notice to the other Party without prejudice to any other remedies the non-Defaulting Party may have at law or in equity. 

8.3	Termination. Tenant shall have the right to terminate this Agreement without further liability upon ninety (90) days prior written Notice to Landlord due to any one or more of the following: (i) changes in Applicable Law which prohibit or adversely affect Tenant’s ability to operate Tenant’s Equipment at the Premises; (ii) Tenant, in its sole discretion, determines that Tenant’s Permitted Use of the Premises is obsolete or unnecessary; (iii) Landlord or a third party installs any structure, equipment, or other item which blocks, hinders, limits, or prevents Tenant from being able to use the Tenant Equipment for Tenant’s Permitted Use.  In the event that Tenant exercises the termination stated in 8.3(ii) above, then Tenant shall pay a one-time, lump sum termination fee equal to six (6) months of then-current Rent on or before the date of termination.
9. Limitation of Liability and Indemnification.

	9.1	Limitation of Liability. EXCEPT FOR EACH PARTY’S INDEMNIFICATION OBLIGATIONS SET FORTH BELOW IN THIS SECTION 9, NEITHER PARTY NOR ANY OF ITS AGENTS, CONTRACTORS OR EMPLOYEES, SHALL BE LIABLE TO THE OTHER PARTY OR ANY PERSON CLAIMING THROUGH THAT PARTY FOR ANY EXEMPLARY, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES FOR ANY CAUSE WHATSOEVER, INCLUDING, WITHOUT LIMITATION, CLAIMS CAUSED BY OR RESULTING FROM THE NEGLIGENCE, GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF THAT PARTY, ITS AGENTS, CONTRACTORS OR EMPLOYEES. 
	
	9.2	Tenant’s Indemnity. Except to the extent caused by the breach of this Agreement by Landlord or the acts or omissions of Landlord, its officers, agents, employees, contractors, or any other person or entity for whom Landlord is legally responsible, Tenant shall defend, indemnify and hold Landlord and its officers, directors, shareholders, employees, agents and representatives (“Landlord’s Representatives”) harmless from and against any and all claims, demands, litigation, settlements, judgments, damages, liabilities, costs and expenses (including, without limitation, reasonable attorneys’ fees) (individually or collectively, a “Claim”) arising directly or indirectly out of: (i) any act or omission of Tenant, its officers, agents, employees, contractors, or any other person or entity for whom Tenant is legally responsible (“Tenant’s Representatives”); or (ii) a breach of any representation, warranty or covenant of Tenant contained or incorporated in this Agreement.  Tenant’s obligations under this Section 9.2 shall survive the expiration or earlier termination of this Agreement for two (2) years.

	9.3	Landlord’s Indemnity. Except to the extent caused by the breach of this Agreement by Tenant or the acts or omissions of Tenant or Tenant’s Representatives, Landlord shall defend, indemnify and hold Tenant, its officers, directors, shareholders, employees, agents and representatives harmless from and against any and all Claims arising directly or indirectly out of: (i) any act or omission of Landlord, its officers, agents, employees, contractors or any other person or entity for whom Landlord is legally responsible; (ii) a breach of any representation, warranty or covenant of Landlord contained or incorporated in this Agreement; and/or (iii) the generation, possession, use, storage, presence, release, spill, treatment, transportation, manufacture, refinement, handling, production and/or disposal of Hazardous Substances in, on, about, adjacent to, under or near the Premises, the Structure and/or the Property, and/or any contamination of the Premises, the Structure and/or the Property by any Hazardous Substance, but only to the extent not caused by Tenant or Tenant’s Representatives.  Landlord’s obligations under this Section 9.3 shall survive the expiration or earlier termination of this Agreement for two (2) years.

	9.4	Indemnification Procedure. The Party seeking indemnification (the “Indemnified Party”) shall promptly send Notice to the Party from whom indemnification is being sought (the “Indemnifying Party”) of the claim or suit for which indemnification is sought. The Indemnified Party shall not make any admission as to liability or agree to any settlement of or compromise any claim without the prior written consent of the Indemnifying Party. The Indemnified Party shall, at the Indemnifying Party request and expense, give the Indemnifying Party all reasonable assistance in connection with those negotiations and litigation.

10. Insurance. 

	10.1	Landlord Obligations.  Throughout the Term, Landlord shall maintain, at Landlord’s sole cost and expense, the following insurance coverage Commercial General Liability of not less than $1,000,000 per occurrence and $2,000,000 aggregate. All such policies shall be endorsed to include Tenant as an additional insured. Subject to the policy minimums set forth above in this Section 10.1, the insurance required of Landlord hereunder may be maintained by a blanket or master policy that includes properties other than the Property.  
	
	10.2	Tenant Obligations.  Throughout the Term, Tenant shall maintain, at Tenant’s sole cost and expense, the following insurance coverage: (i) workers’ compensation insurance with no less than the minimum limits required by Applicable Law; (ii) employer’s liability insurance with such limits as required by Applicable Law; and (iii) Commercial General Liability with a minimum limit of $2,000,000 per occurrence and $4,000,000 aggregate. All such policies shall be endorsed to include Landlord; its affiliates, Extra Space Management, Inc. and Extra Space Storage LP; and Terabonne, Inc. (Landlord’s wireless property manager) as additional insured. Tenant shall provide Landlord a certificate of insurance proving such coverage within thirty (30) days after the Effective Date of this Agreement.

	10.3	Insurance Requirements.  All policies required by this Section 10 shall be issued by insurers that are (1) licensed to do business in the state in which the Property and/or Structure are located, and (2) rated A- or better by Best’s Key Rating Guide.

	10.4	Waiver of Subrogation.  To the fullest extent permitted by law, Landlord and Tenant for themselves and any and all parties claiming under or through them, including, without limitation, their respective insurers, hereby mutually release and discharge each other and the other’s Affiliates, and their respective officers, directors, shareholders, agents, employees, contractors, and/or any other person or entity for whom a Party is legally responsible from any claims for damage to any person or to the Premises or any other real or personal property that are or are claimed to have been caused by or result from risks insured against under any insurance policies carried by the waiving party and in force at the time of such damage and hereby waive any right of subrogation that might otherwise exist in or accrue to any person on account thereof. All policies required to be carried by either Party herein shall contain an endorsement in favor of the other Party waiving the insurance company’s right of subrogation against such other Party. THIS RELEASE SHALL APPLY EVEN IF THE LOSS OR DAMAGE IS CAUSED BY THE FAULT OR NEGLIGENCE OF A PARTY HERETO OR BY ANY PERSON FOR WHICH SUCH PARTY IS RESPONSIBLE. EACH PARTY AGREES TO NOTIFY ITS INSURANCE CARRIER(S) OF THIS PROVISION.

11. Representations and Warranties.  

[bookmark: _Hlk78479710]11.1	Representations and Warranties. Landlord represents, warrants and covenants that: (a) Landlord has the right and authority to execute and perform this Agreement; (b) to the best of Landlord’s knowledge, there are no liens, judgments or other title matters materially and adversely affecting Landlord’s title to the Property; (c) to the best of Landlord’s knowledge, there are no covenants, easements or restrictions that prevent the use of the Premises for Tenant’s Permitted Use; (d) to the best of Landlord’s knowledge and without inspection, the Structure and the Premises are in good repair and suitable for Tenant’s Permitted Use; (e) Landlord will comply with all federal, state, and local laws in connection with any substances brought on to the Property and/or Structure that are identified as toxic or hazardous by any Applicable Law, ordinance or regulation (“Hazardous Substance”); and (f) Tenant’s use and quiet enjoyment of the Premises shall not be disturbed. Landlord is responsible for any loss or damage, including remediation, with respect to Hazardous Substances as per Applicable Law, except to the extent caused by Tenant. Landlord understands and agrees that notwithstanding anything contained in this Agreement to the contrary, in no event shall Tenant have any liability whatsoever with respect to any Hazardous Substance that was on, about, adjacent to, under or near the Structure prior to the Effective Date, or that was generated, possessed, used, stored, released, spilled, treated, transported, manufactured, refined, handled, produced or disposed of on, about, adjacent to, under or near the Property and/or Structure by: (1) Landlord, its agents, employees, contractors or invitees; or (2) any third party who is not an employee, agent, contractor or invitee of Tenant. Tenant understands and agrees that notwithstanding anything contained in this Agreement to the contrary, in no event shall Landlord have any liability whatsoever with respect to any Hazardous Substance that was brought onto, about, adjacent to, under or near the Structure by Tenant after the Effective Date, or that was generated, possessed, used, stored, released, spilled, treated, transported, manufactured, refined, handled, produced or disposed of on, about, adjacent to, under or near the Property and/or Structure by Tenant, its agents, employees, contractors or invitees.

12. Miscellaneous.

12.1	Assignment. Either Party may assign or otherwise transfer any of its rights or obligations under this Agreement to any third party without the prior written approval of the other Party; provided that the assigning Party shall provide the other Party written notice within thirty (30) days.   

12.2	Rights Upon Sale of Property or Structure. Should Landlord, at any time during the Term, sell or transfer all or any part of the Property or the Structure to a purchaser other than Tenant, such transfer shall be subject to this Agreement and Landlord shall require any such purchaser or transferee to recognize Tenant’s rights under the terms of this Agreement in a written instrument signed by Landlord and the third party transferee. 

12.3	Subordination and Non-Disturbance. This Agreement shall be subordinate to any mortgage, deed of trust, or other security agreement (each a “Mortgage”) by Landlord which, from time to time, may encumber all or part of the Property; provided, however, the lender under every such Mortgage shall, in the event of a foreclosure of Landlord’s interest, recognize the validity of this Agreement and Tenant’s right to remain in occupancy of and have access to the Premises, as long as no Default by Tenant exists under this Agreement.  If the Property is encumbered by a Mortgage, then Landlord shall, promptly following Tenant’s request, make reasonable efforts to obtain and furnish to Tenant a non-disturbance agreement, in recordable form, for each such Mortgage.

12.4	Condemnation.  If all or any portion of the Premises is condemned, taken by a Governmental Authority or otherwise appropriated by the exercise of the right of eminent domain or a deed or conveyance in lieu of eminent domain (each, a “Taking”), either Party hereto shall have the right to terminate this Agreement immediately upon Notice to the other Party. If either Party elects to terminate this Agreement, Tenant shall remove its Equipment in accordance with Section 7.1, and this Agreement shall terminate as of the earlier of the date of such Taking or the date on which Tenant’s Equipment is removed. If this Agreement is not terminated as herein provided, then (i) this Agreement shall continue in full force and effect; (ii) Landlord shall, within a reasonable time after possession is physically taken by the condemning authority, restore the remaining portion of the Property and Structure necessary to render it reasonably suitable for the uses permitted by this Agreement; and (iii) Tenant shall restore any improvements and installations within the Premises. Notwithstanding the foregoing, Landlord shall not be obligated to expend an amount greater than the proceeds received from the condemning authority less all expenses reasonably incurred in connection therewith (including attorneys’ fees) for the restoration. All compensation awarded in connection with a Taking shall be the property of Landlord, provided that if allowed under Applicable Law, Tenant may apply for and keep as its property a separate award for (i) the value of Tenant’s leasehold interest; (ii) the value of Tenant’s Equipment or other personal property of Tenant; (iii) Tenant’s relocation expenses; and (iv) if and to the extent that it does not diminish the compensation awarded to Landlord, damages to Tenant’s business incurred as a result of such Taking.  

12.5	Recording. If requested by Tenant, Landlord and Tenant agree to execute a Memorandum of Lease that Tenant may record at Tenant’s sole cost and expense. The date set forth in the Memorandum of Lease is for recording purposes only, and bears no reference to commencement of the Term or rent payments of any kind.

	12.6	Force Majeure.	Notwithstanding anything to the contrary in this Agreement, neither Party shall be liable to the other Party for nonperformance or delay in performance of any of its obligations under this Agreement due to causes beyond its reasonable control, including, without limitation, strikes, lockouts, pandemics, labor troubles, acts of God, accidents, technical failure governmental restrictions, insurrections, riots, enemy act, war, civil commotion, fire, explosion, flood, windstorm, earthquake, natural disaster or other casualty (“Force Majeure”). Upon the occurrence of a Force Majeure condition, the affected Party shall promptly notify the other Party with as much detail as possible and shall promptly inform the other Party of any further developments. Immediately after the Force Majeure event is removed or abates, the affected Party shall perform such obligations with all due speed. Neither Party shall be deemed in default of this Agreement to the extent that a delay or other breach is due to or related to a Force Majeure event. A proportion of the Rent herein reserved, according to the extent that such Force Majeure event shall interfere with the full enjoyment and use of the Premises, shall be suspended from the date of commencement of such Force Majeure event until the date that such Force Majeure event subsides.  The foregoing notwithstanding, a Force Majeure event will not excuse the obligation to pay Rent or any other payments due hereunder or extend in any way the due date of payment of Rent or any other payments due hereunder, except to the extent that such Force Majeure event creates a condition that blocks, hinders, limits, or prevents Tenant from being able to use the Tenant Equipment for Tenant’s Permitted Use. If such Force Majeure event prevents the affected Party from performing its obligations under this Agreement, in whole or in part, for a period of forty-five (45) or more days, then the other Party may terminate this Agreement immediately upon Notice to the affected Party.

	12.7	Successors and Assigns.	 The respective rights and obligations provided in this Agreement shall bind and shall continue to apply for the benefit of the Parties hereto, their legal representative, heirs, successors and permitted assigns. 

12.8	Governing Law and Construction.  This Agreement shall be construed, governed and enforced in accordance with the laws of the state in which the Property and/or Structure are located.  The section and paragraph headings contained in this Agreement are solely for reference purposes, and shall not affect in any way the meaning or interpretation of this Agreement. 

12.9	Severability.  Each provision of this Agreement shall be construed as separable and divisible from every other provision and the enforceability of any one provision shall not limit the enforceability, in whole or in part, of any other provision. If a court or administrative body of competent jurisdiction holds any provision of this Agreement to be invalid, illegal, void or less than fully enforceable as to time, scope or otherwise, such provision shall be construed by limiting and reducing it so that such provision is valid, legal and fully enforceable while preserving to the greatest extent permissible the original intent of the parties; the remaining terms and conditions of this Agreement shall not be affected by such alteration, and shall remain in full force and effect.  

12.10	Waiver; Remedies.  It is agreed that, except as expressly set forth in this Agreement, the rights and remedies herein provided in case of Default or breach by either Landlord or Tenant are cumulative and shall not affect in any manner any other remedies that the non-breaching Party may have by reason of such default or breach. The exercise of any right or remedy herein provided shall be without prejudice to the right to exercise any other right or remedy provided herein, at law, in equity or otherwise.  In addition to, and not in limitation of, the preceding, the Parties acknowledge and agree that there will not be an adequate remedy at law for noncompliance with the provisions of Section 5, and therefore either Party shall have the right to equitable remedies, including, without limitation, injunctive relief and specific performance.

12.11	Notice.  All notices or requests that are required or permitted to be given pursuant to this Agreement must be given in writing by certified US mail (postage pre-paid) with return receipt requested or by courier service (charges prepaid) to the party to be notified, addressed to such party at the address(es) set forth below, or such other address(es) as such Party may have substituted by written notice (given in accordance with this Section 12.11) to the other Party (“Notice”).  The receipt of such Notice will constitute the giving thereof, or upon attempted delivery if delivery is refused or if delivery is impossible because of failure to provide reasonable means for accomplishing delivery.

	If to be given to Landlord:
	If to be given to Tenant:

	Extra Space Properties Twenty One LLC 
	DISH Wireless L.L.C.

	2795 E. Cottonwood Parkway #300
Salt Lake City, UT 84121

	Attn: Lease Administration
5701 South Santa Fe Blvd.
Littleton, Colorado 80120



12.12	Entire Agreement.  This Agreement sets forth the entire, final and complete understanding between the Parties hereto regarding the subject matter of this Agreement, and it supersedes and replaces all previous understandings or agreements, written, oral, or implied, regarding the subject matter of this Agreement made or existing before the date of this Agreement. Except as expressly provided by this Agreement, no waiver or modification of any of the terms or conditions of this Agreement shall be effective unless in writing and signed by both Parties. Any provision of this Agreement that logically would be expected to survive termination or expiration, shall survive for a reasonable time period under the circumstances, whether or not specifically provided in this Agreement.

12.13	Compliance with Law.  Each Party shall, with respect to its actions and/or inactions pursuant to and in connection with this Agreement, comply with all applicable statutes, laws, rules, ordinances, codes and governmental or quasi-governmental orders or regulations (in each case, whether federal, state, local or otherwise) and all amendments thereto, now enacted or hereafter promulgated and in force during the term of this Agreement, a Renewal Term or any extension of either of the foregoing.  

12.14	Counterparts.  This Agreement may be executed in any number of identical counterparts and, if so executed, shall constitute one agreement, binding on all the Parties hereto, notwithstanding that all the Parties are not signatories to the original or the same counterpart. Execution of this Agreement by facsimile or electronic signature shall be effective to create a binding agreement and, if requested, Landlord and Tenant agree to exchange original signed counterparts in their possession.

	12.15	Attorneys’ Fees.  If an action is brought by either Party for breach of any covenant and/or to enforce or interpret any provision of this Agreement, the prevailing Party shall be entitled to recover its costs, expenses and reasonable attorneys’ fees, both at trial and on appeal, in addition to all other sums allowed by law.

	12.16	Incorporation of Exhibits.  All exhibits referenced herein and attached hereto are hereby incorporated herein in their entirety by this reference.

  
[Remainder of page intentionally left blank. Signature page follows.]

IN WITNESS WHEREOF, the Parties have caused their duly authorized representatives to execute this Agreement as of the Effective Date.
	

	LANDLORD:

EXTRA SPACE PROPERTIES TWENTY ONE LLC,
a Delaware limited liability company	


By:	________________________________
Name:	________________________________
Its:	________________________________
Date:	________________________________
	TENANT:

DISH WIRELESS L.L.C.,
a Colorado limited liability company


By:	________________________________
Name:	________________________________
Its:	________________________________
Date:	________________________________













EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
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EXHIBIT B

CONSTRUCTION DRAWINGS


[To be inserted prior to execution]



Site Number: LALAX02055A	2	Confidential & Proprietary 
Market: Los Angeles - North		Lease Version: 1.0
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EXHIBIT C

WIRELESS TENANT ROOFTOP AND WORK ACTIVITIES POLICY

[image: Macintosh HD:Users:kathrynkeber:Dropbox:Terabonne:Samples:ESS Rooftop Protection Policy Nov 2020 V6.pdf]
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Rooftop And Work Activities Policy ENGINEERING PROFESSIONALS

Extra Space Storage (ESS) in conjunction with the site management support of Terabonne, Inc. set forth the following
policy and requirements intended to protect and repair ESS rooftops involving wireless site modifications. This policy
outlines the requirements for wireless Tenant work to be performed at ESS locations.

1.

ESS approval is limited to the plans which are submitted for our review. If there are any field changes that deviate
from the submitted plans involving rooftop penetration, additional roof loading, additional space outside of the
lease area, then this landlord authorization is not applicable to new changes.

Tenant is to take proactive steps to maintain the roof conditions and repair the roof if damages are caused by
Tenant, employees, contractors, or agents. We ask our tenants to photo document the current condition of the
roof before the work begins and after completion. Photos are to be uploaded to the ESS server (access tenant-
provided to Tenants). ESS reserves the right to perform follow up roof inspection based on reviews of Tenant-
provided photos of work completion. If ESS performs a rooftop inspection of the areas of work activities, Tenant
will be required to reimburse ESS for the roof inspection invoice within 10 days of presentation.

ESS requires that roof mats be used to protect the roof during construction activities and that all debris be removed.
Any items moved or disturbed from the roof must be restored to their previous locations and conditions. ESS site
manager and/or contractor may occasionally visit the roof during work activities and if it is discovered that roof
mats are not utilized in an appropriate manner and at the right locations, ESS reserves the right to stop the work
immediately until the roof is properly protected during the work activities.

If it is discovered that roof damages resulting from Tenant’s work require minor repairs then such repairs will be
done by the inspector and reimbursed by Tenant. If damage may result in more than $1,000 of repair, Tenant will
be informed of the damage and Tenant will dispatch a roof repair vendor onsite to fix no later than 3 business days
from discovery and notification. If Tenant fails to fix the damage after 3 days, ESS will hire a roofing repair
contractor to conduct the repair and Tenant will reimburse ESS the repair invoice plus 20% administrative fee.
Tenant warrant that all work shall be done in high quality workman-like manner. All debris, garbage, sharp objects
(screws), and construction remnants are to be removed from the site. The site is to be restored to the satisfaction
of ESS. Any structural or surface disturbance such as wall mounts, roof penetration, concrete and asphalt cuts shall
be warranted to be free of defects, adverse changes in performance and appearance for 24 months from the date
of completion.

In Tenant site modification application form, please indicate whether heavy equipment would be brought to the
ESS retail location during the work period. If Tenant intends to only utilize delivery vehicles to bring the equipment
to location and exit ESS property upon delivery completion, then minimal supervision is required by ESS. However,
if heavy equipment is brought to ESS location and remains at the location for an extended period of time exceeding
2 hours during store retail hours, ESS charges $500 per day for such equipment. A Heavy Equipment Charge check
can made out to Extra Space Storage ATTN: Thomas Morin @ Asset Management. 2795 E. Cottonwood Parkway,
Ste 300, Salt Lake City, UT 84121. If you have questions regarding site equipment, please seek clarifications now
because we would prefer not to disrupt work once it has started.

If you are agreeable to these terms, please acknowledge and incorporate/attach this Rooftop And Work Activities
Policy letter in your approval request letter to ESS. ESS will approve a tenant-provided letter of authorization if this
letter is attached to the such approval request.

Please note that ESS process is best applied to well-planned projects that do not require emergency approvals. In
such circumstance, ESS provides expedited review for a fee as defined in the Site Modification Form.

Tenant applicant agrees to the ESS policy as stated above.

Signature: Title: Company:

Name: Date: Carrier:
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Extra Space Storage Wireless Tenant 

Rooftop And Work Activities Policy 

 

 

Extra Space Storage (ESS) in conjunction with the site management support of Terabonne, Inc. set forth the following 

policy and requirements intended to protect and repair ESS rooftops involving wireless site modifications.  This policy 

outlines the requirements for wireless Tenant work to be performed at ESS locations. 

1.

 

ESS approval is limited to the plans which are submitted for our review.  If there are any field changes that deviate 

from the submitted plans involving rooftop penetration, additional roof loading, additional space outside of the 

lease area, then this landlord authorization is not applicable to new changes. 

2.

 

Tenant is to take proactive steps to maintain the roof conditions and repair the roof if damages are caused by 

Tenant, employees, contractors, or agents.  We ask our tenants to photo document the current condition of the 

roof before the work begins and after completion.  Photos are to be uploaded to the ESS server (access tenant-

provided to Tenants).  ESS reserves the right to perform follow up roof inspection based on reviews of Tenant-

provided photos of work completion.  If ESS performs a rooftop inspection of the areas of work activities, Tenant 

will be required to reimburse ESS for the roof inspection invoice within 10 days of presentation. 

3.

 

ESS requires that roof mats be used to protect the roof during construction activities and that all debris be removed.  

Any items moved or disturbed from the roof must be restored to their previous locations and conditions.  ESS site 

manager and/or contractor may occasionally visit the roof during work activities and if it is discovered that roof 

mats are not utilized in an appropriate manner and at the right locations, ESS reserves the right to stop the work 

immediately until the roof is properly protected during the work activities. 

4.

 

If it is discovered that roof damages resulting from Tenant’s work require minor repairs then such repairs will be 

done by the inspector and reimbursed by Tenant.  If damage may result in more than $1,000 of repair, Tenant will 

be informed of the damage and Tenant will dispatch a roof repair vendor onsite to fix no later than 3 business days 

from discovery and notification.  If Tenant fails to fix the damage after 3 days, ESS will hire a roofing repair 

contractor to conduct the repair and Tenant will reimburse ESS the repair invoice plus 20% administrative fee. 

5.

 

Tenant warrant that all work shall be done in high quality workman-like manner.  All debris, garbage, sharp objects 

(screws), and construction remnants are to be removed from the site.  The site is to be restored to the satisfaction 

of ESS.  Any structural or surface disturbance such as wall mounts, roof penetration, concrete and asphalt cuts shall 

be warranted to be free of defects, adverse changes in performance and appearance for 24 months from the date 

of completion.   

6.

 

In Tenant site modification application form, please indicate whether heavy equipment would be brought to the 

ESS retail location during the work period.  If Tenant intends to only utilize delivery vehicles to bring the equipment 

to location and exit ESS property upon delivery completion, then minimal supervision is required by ESS.  However, 

if heavy equipment is brought to ESS location and remains at the location for an extended period of time exceeding 

2 hours during store retail hours, ESS charges $500 per day for such equipment.  A Heavy Equipment Charge check 

can made out to Extra Space Storage ATTN:  Thomas Morin @ Asset Management.  2795 E. Cottonwood Parkway, 

Ste 300, Salt Lake City, UT 84121.  If you have questions regarding site equipment, please seek clarifications now 

because we would prefer not to disrupt work once it has started.  

7.

 

If you are agreeable to these terms, please acknowledge and incorporate/attach this Rooftop And Work Activities 

Policy letter in your approval request letter to ESS.  ESS will approve a tenant-provided letter of authorization if this 

letter is attached to the such approval request. 

8.

 

Please note that ESS process is best applied to well-planned projects that do not require emergency approvals.  In 

such circumstance, ESS provides expedited review for a fee as defined in the Site Modification Form. 

 

Tenant applicant agrees to the ESS policy as stated above.  

Signature: ____________________  Title:  _______________________  Company: ________________ 

Name:   ____________________  Date:  _______________________  Carrier:   ___   

 


